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Court of Appeals of the District of Columbia 


No. 4631. 

Rockward Nusbaum, Plaintiff in Error, 

vs. 

District of Columbia. 


1 In the Police Court of the District of Columbia, May 

Term, 1927. 

No. 875,951. 

District of Columbia 


vs. 

Rose WORD Newsbaum. 

Information for Violation Health Ordinance. 

Be it remembered. That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

May 14,1927. Information filed. 

May 25,1927. Plea not guilty. 

June 8,1927. Judgment Guilty—Sentence to pay a fine of^ 

Ten Dollars and in default to be commit- 
. ted to the Washington Asylum and Jail 
for the term of Ten Days. 

June 8, 1927. Exceptions taken—Notice given of intention 

of applying to the Court of Appeals for 
a Writ of Error. Cash in the sum of $100 
entered into on writ of error to Court of 
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June 14,1927. 
June 24,1927. 

Jul. 4,1927. 

Jul. 14,1927. 

25,1927. 

Aug. 5,1927. 

“ 15,1927. 

Aug. 25,1927. 

Sept. 16,1927. 

Sept. 21,1927. 


Appeals D. C. upon the Condition that in 
the event of the denial of the application 
for a Avrit of error, the defendant will, 
within five days next after the expiration 
of ten days appear in Police Court and 
abide by and perform its judgment and 
that in the event of the granting of such 
writ of error, the defendant will appear in 
the Court of Appeals of the District of 
Columbia and abide by and perform its 
judgment in the premises. 

Bill of exceptions submitted. 

Time for signing Bill of Exceptions extended 
to 7-4-27. 

Time for signing Bill of Exceptions extended 
to 7-14-27. 

Time for signing Bill of Exceptions extended 
to 7-25-27. 

Time for signing Bill of Exceptions extended 
to 8-5-27. 

Time for signing Bill of Exceptions extended 
to 8-15-27. 

Time for signing Bill of Exceptions extended 
to 8-26-27. 

Bill of Exceptions settled, signed, sealed and 
filed. 

Writ of Error received from Court of Ap¬ 
peals. 

Copy of record and proceedings in this case 
together with Writ of Error transmitted 
to Court of Appeals in obedience to said 
Writ. 


2 In the Police Court of the District of Columbia, May 

Term, A. D. 1927. 

The District of Columbia, 55: 

Francis H. Stephens, Esq., Corporation Counsel, by 
Frank W. Madigan, Assistant Corporation Counsel, who 
for the District of Columbia prosecutes in this behalf in 
his proper person, comes here into Court, and causes the 
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Court to be informed, anJ co:. plains that Rosewood News- 
baum, late of the District of Columbia aforesaid, on the 7th 
day of May in the year A. D. nineteen hundred and twenty- 
seven in the District of Columbia aforesaid, and on Center 
Market, being then and there the proprietor of a certain 
stall opposite No. 51 where food is kept for sale did per¬ 
mit the same and certain appurtenances thereto to be un¬ 
necessarily unclean and unwholesome, to wit, did expose 
honey and did fail to have the same effectually and in a 
cleanly manner wrapped, covered and enclosed so as to 
protect the same from dust and insects. 6c p22 

Contrary to and in violation of an ordinance in such case 
made and provided, and constituting a law of the District 
of Columbia. 

FRANCIS H. STEPHENS, 

Corporation Counsel^ 
By FRANK W. MADIGAN, 

Assistant Corporation Counsel. 

Personally appeared Harry V. Neale this 14th day of 
May, A. D. 1927, and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

KARL A. SMITH, 

Deputy Clerk Police Court 
of the District of Columbia. 

3 [Endorsed:] $100. McMahon, Judge. Appeal 

Bond. Col. —. No. 875,951. Information. District 
of Columbia vs. Rosewood Newsbaum, Center Market op¬ 
posite stall 51. Wainwright. M3757. Violation of health 
ordinance. Witnesses: Harry V. Neale, Inspector; A. L. 
Davis. Filed May 14th, 1927. F. A. Sebring, Clerk of Po¬ 
lice Court, D. C. PNG May 25,1927. 5/27/27, cont. 6/4/27, 
10.30 P. M. June 8th, 1927. $10. 10 days. C. H. D. PR. 
June 8th, 1927, Exception taken; motion given of intention 
of appl-ing to the Court of Appeals for a writ of error. 
Cash in the sum of $100 Entered into on writ of error to 
Court of Appeals D. C. upon the Condition that in the event 
of the denial of the application for a writ of error, the de- 
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fendant will, within five days next after the expiration of 
ten days appear in Police Court and abide by and perform 
its judgment and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of 
Appeals of the District of Columbia and abide by and per¬ 
form its judgment in the premises. - -, Surety. 

June 14th, 1927, Bill of exceptions Submitted. June 24th, 
1927, Time for signing bill of exceptions extended to July 
4th, 1927. July 4th, 1927, Time of signing bill of excep¬ 
tions extended to July 14th, 1927. July 14th, 1927, Time 
for signing bill of exceptions extended to July 25th, 1927. 
July 25th, 1927, Time for signing bill of exceptions eX' 
tended until August 5th, 1927. August 5th, 1927, Time for 
signing bill of exceptions extended until August 15th, 1927. 
August 15th, 1927, Time for signing bill of exceptions ex¬ 
tended to Aug. 26th, 1927. August 25th, 1927, Bill of ex¬ 
ceptions settled, signed, sealed, and filed. Sept. 16th, 1927, 
Writ of Error received from Court of Appeals. Septem¬ 
ber 21st, 1927, Copy of record and proceedings in this case 
together with writ of error transmitted to Court of Ap¬ 
peals in obedience to said writ. 875,951. 

4 In the Police Court of the District of Columbia. 
District of Columbia, ss : 

To the Major and Police of the District of Columbia, 

Greeting: 

Whereas it appears by oath of H. V. Neale that on the 
7 day of May in the year of our Lord one thousand nine 
hundred and 27 in the District aforesaid and in the City of 
Washington, on Center ^larket Northwest, one Rosewood 
Newsbaum, being then and there the proprietor of a cer¬ 
tain stall opposite #51 where foods are kept for sale did 
permit the same and certain appurtenances thereto to be 
unnnecessarily unclean and unwholesome, to wit, did ex¬ 
pose honey and did fail to effectually protect the same so 
as to prevent flies and dust from obtaining access to food 
therein. 

Contrary to and in violation of an ordinance relating to 
the Public Health in the District of Columbia and con¬ 
stituting a law of the District of Columbia. 
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You are therefore hereby Commanded to take the said 
Rosewood Newsbaum and bring him before the said Police 
Court forthwith to answer said charge. 

Witness the Hon. John P. McMahon and the Hon Gus A. 
Schuldt, Judges of the Police Court of the District of Co¬ 
lumbia, and seal of said Court this 14 day of May in the 
year of our Lord one thousand nine hundred and 27. 

[Seal Police Court of District of Columbia.] 

• F. A. SEEKING, 

Clerk, 

By R. B. GOTT, 

Deputy Clerk Police Court, D. C. 

5 [Endorsed:] Draeger. 1 Precinct. 875,951. Dis¬ 
trict of Columbia vs. Rosewood Newsbaum, Center 

Market opposite stall 51. Warrant for violation of health 
ordinance. Cepi: L. E. Draeger, M. P. Witnesses: Harry 
V. Neale, Insp.; A. L. Davis, Insp. 

6 In the Police Court of the District of Columbia. 

No. 875,951. 

District of Columbia, Plaintiff, 

vs. 

Rockward Nusbaum, Defendant. 

Bill of Exceptions 

Be it remembered that on the 4th day of June, A. D. 1927, 
the defendant Rockward Nusbaum was proceeded against 
by an information charging that in violation of a regulation 
of the Commissioners of the District of Columbia dated 
January 19, 1926, relative to the “Exposure of Foods for 
Sale,” he did, on May 7,1927, expose for sale certain honey 
which was not effectually and in a cleanly manner wrapped 
or covered and enclosed so as to protect it from dust and 
insects, to which charge a plea of not guilty was entered. 

That upon the trial of the case the District of Columbia 
offered the evidence of Inspectors Davis and Neal, that on 
Saturday, May 7, 1927, they were assigned by the Health 
Department of the District of Columbia to make an inspec¬ 
tion of Center Market, located’between Seventh and Ninth 
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Streets, Northwest, and between Pennsylvania and Louisi¬ 
ana Avenues and B Street, Northwest; that defendant Nus- 
baum was a stand holder located on B Street and on the 
curb adjacent to the south side of said market, having a 
glass case about four feet long on the top of which said 
defendant had exposed for sale honey in the comb, 

7 the same being in wooden containers which left two 
sides of the honey uncovered and exposed; that wit¬ 
nesses, seeing said sections of honey exposed for sale on 
top of said glass case, warned the defendant, and defendant 
removed said sections of honey from the top of the said 
glass case and put them inside of said glass case, and at 
this time there were no customers at the defendant’s stand; 
that later on, on the same day, said witnesses again ap¬ 
peared in the vicinity of the defendant’s stand and again 
saw sections of said honey exposed for sale on top of said 
glass case; that one of the witnesses again spoke to de¬ 
fendant, who thereupon removed the said sections of honey 
from the top of said glass case and placed them inside of 
said glass case^ that at this time there was a lady at the 
defendant’s stand who stated that she had been purchasing 
such sections of honey from the defendant over a long pe¬ 
riod of time and had never discovered any dirt or dust on 
such honey; that later on the same day one of said wit¬ 
nesses again appeared in the vicinity of defendant’s stand 
and again saw sections of honey exposed for sale by de¬ 
fendant on the top of said glass case, that defendant said 
to said witness that he had just returned from lunch and 
that his young daughter must have taken said sections of 
honey out of the glass case during his absence and placed 
them on top of the glass case, that said sections of honey 
were exposed for sale on top of said glass case on these 
various occasions for a period of from two to eight minutes 
while under observation by said inspectors, without having 
said honey in the comb effectually covered or enclosed so 
that same would be protected from dust and insects. The 
District of Columbia then announced that it rested its 
case. 

8 That the defendant, in his own behalf, and A. J. 
Burke, an adjoining stand holder, testified in sub¬ 
stance that sections of honey in the comb were exposed on 
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top of said glass case for the purpose of attracting pur¬ 
chasers, the same being marked and taken home by the de¬ 
fendant at the close of the day’s business; that the honey 
actually sold to customers was kept in a covered case under 
the stand, and that it was defendant’s custom to take sev¬ 
eral of these sections from said case and place them on 
top of said glass stand for the convenience of prospective 
customers in selecting honey; that these samples were at 
no time sold and were placed on top of the case merely to 
attract trade. 

Dr. J. W. Stewart, upon being called as a witness for 
the defendant, testified that he was a Federal Inspector in 
the employ of the Department of Agriculture, and was 
attached to Center Market; that he had charge of the 
‘‘Farmers’ Line” located on B Street between Seventh 
and Ninth Streets, Northwest, and on the south side of said 
market; that defendant Nusbaum had a stand located on 
the curb of said B Street, opposite the south wall of said 
market, said stand being covered by a overhead roof of the 
market which was attached to the south wall of the market 
and extended over and beyond said stand and curb; that 
the United States owned the land on which said market 
and said stand were located and to a distance of fifteen 
feet south of said curb; that the Department of Agriculture 
exercised jurisdiction through its inspectors over said Cen¬ 
ter Market and said “Farmers’ Line,” and stands located 
therein, with reference to matters of sanitation; that the 
Secretary of Agriculture has promulgated and published 
printed rules and regulations govering the management 
and control of Center Market, a part of which regu- 
9 lations had to do with sanitation; that as an inspec¬ 
tor witness had authorized the exposure of certain 
samples of honey in the comb, provided the samples were 
not sold; that he made frequent inspections of said Center 
Market, being on duty there daily, and that he was on Satur¬ 
days assigned exclusively to the “Farmers’ Line,” located 
on the south side of the Center Market building proper. 

Defendant, by and through his counsel, introduced in 
evidence copies of an Act to repeal and annul certain parts 
of the charter and lease granted and made to the Washing¬ 
ton Market Company by Act of Congress entitled “An Act 
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to incorporate the Washington Market Company,” ap¬ 
proved May 20,1870. The first paragraph of said Act pro¬ 
vides as follows: 

”That it is hereby declared to be the desire, purpose and 
intent of the United States to annul and hold for naught 
the lease made by Congress to the Washington Market 
Company, of reservation numbered seven, in the District 
of Columbia, and to take over unto its own ownership, use, 
occupancy and control the said grounds and buildings and 
improvements thereon and therein now held and occupied 
by the said market company and its tenants under author¬ 
ity of an Act approved May 20, 1870, entitled ‘An Act to 
incorporate the Washington Market Company,’ and Acts or 
laws amendatory thereof or supplemental thereto.” 

Section 2, paragraph two, of said Act provides as fol¬ 
lows : 

‘‘Upon securing possession of said premises, and, until 
otherwise directed by Congress, the complete possession 
and control of said grounds, buildings and improvements 
shall, for the benefit of the United States, vest in the Secre¬ 
tary of Agriculture, who shall first reserve so much of the 
grounds and space in said buildings as he may deem neces¬ 
sary for the use of the United States; and, after such res¬ 
ervation shall have been made, and until Congress shall 
otherwise direct, any remaining portion or portions of the 
said grounds, buildings or improvements may be rented by 
the Secretary of Agriculture to the present tenants or to 
any other person or persons for such rental as may be 
agreed upon by the parties; but, in no event, shall any part 
of the premises be subleased by the tenant. The Secretary 
of Agriculture is hereby empowered and directed to make 
and enforce such rules and regulations for the management 
and control of the said property as he may deem best for 
the enforcement of the provisions of said Act. 

10 Section 2, paragraph four, of said Act provides as 
follows: 

“The Secretary of Agriculture is hereby authorized out 
of appropriations made by Congress from time to time for 
that purpose, to employ such persons and purchase such 
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materials as may be essential to the operation or main¬ 
tenance of said property and for the proper management 
and control thereof; and he shall render a detailed report 
to Congress at the beginning of each regular term thereof 
of all revenues derived from and expenditures made on the 
said property.’^ 

Counsel for the defendant further introduced printed 
copy of Rules and Regulations of the Secretary of Agricul¬ 
ture for the management and control of Center Market, 
effective June 1, 1923 (Revised February 9, 1926). 

Section 7 of Regulation 6 provides as follows: 

‘‘Articles offered for sale shall be exposed in or on clean, 
attractive containers, trays, or counters, and every pre¬ 
caution taken to keep the goods offered for sale free from 
contact with dust, dirt, flies, or other contamination.’’ 

Section 9 of Regulations 9 provides as follows: 

“The willful failure on the part of any permittee to com¬ 
ply with the provisions of the act and the regulations will 
forfeit his permit, and thereafter the superintendent may 
refuse to grant such person another permit to do business 
in connection*with Center Market.” 

Section 10 of Regulation 9 provides as follows: 

“Permits are issued subject to the regulations and the 
same are made a part thereof. ’ ’ 

That, thereupon, defendant announced his case as closed. 
Counsel for defendant, thereupon, made a motion to dis¬ 
miss on the grounds that the United States Government 
had taken to itself for its own and exclusive use, owner¬ 
ship, occupancy and control the said grounds and building 
comprising Center Market by the Act of Congress approved 
March 4, 1921, and had assumed jurisdiction of matters 
concerning sanitation and was actually exercising^ such 
jurisdiction through its own inspectors, through whom its 
duly promulgated and published “Rules and Regulations” 
with reference to sanitation were being enforced; 
11 that the District of Columbia health inspectors, act¬ 
ing under a supposed authority conferred by the 
regulation of the Commissioners relating to “Exposure of 
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Foods for Sale’’ in the District of Columbia, had no juris¬ 
diction, concurrent or otherwise, with reference to sanita¬ 
tion in the Center Market, its buildings or grounds, on ac¬ 
count of the exclusive jurisdiction of the Federal Govern¬ 
ment through the Department of Agriculture. That this 
motion was overruled by the Court, to which the defendant 
noted an exception, which exception was granted by the 
Court. That thereafter the case was argued, counsel for 
the defendant contending that the evidence in the case was 
insufficient to support a conviction, and further, that the 
District of Columbia Health Officers exercised the powers 
given to them by the Health Department in an unreasonable 
manner, so as to practically prohibit the offering of goods 
for sale. That a final judgment was entered herein, the 
defendant Nusbaum was found guilty of a violation of said 
regulation of the Commissioners of January 19, 1926, as 
charged in said information, and was sentenced to pay a 
fine of $10.00. From this judgment defendant noted in 
open court his intention to apply for a writ of error to the 
Court of Appeals of the District of Columbia, and the 
recognizance was fixed in the sum of $100.00. That the entry 
of the final judgment was stayed until June 8, 1927, by 
order of the Court, on which date $100.00 cash was deposited 
with the Clerk of the Court in lieu of a recognizance. 

And the defendant requests the Court to sign this Bill of 
Exceptions, to have the same force and effect as to 
12 each of said Exceptions as though each of the same 
was severally set forth in the Bill of Exceptions 
which is granted. And the Court accordingly signs this, 
the defendant’s Bill of Exceptions, to have the force and 
effect aforesaid, now for then, this 25th day of August, 1927. 
(Signed) JOHN P. McMAHON, 

Justice. 


13 United States of America, ss : 

The President of the United States to the Honorable John 
P. McMahon, Judge of the Police Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between District of Columbia, 
Plaintiff and Rockward Nusbaum, Defendant, Information 
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No. 875,951, a manifest error hath happened, to the great 
damage of the said defendant, as by his complaint appears. 
We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judg¬ 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Court of Appeals 
of the District of Columbia, together with this writ, so that 
you have the same in the said Court of Appeals, at Wash¬ 
ington, within 15 days from the date hereof, that the record 
and proceedings aforesaid being inspected, the said Court 
of Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 16th day of September, in 
the year of our Lord one thousand nine hundred and seven¬ 
teen. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

14 [Endorsed:] Filed Sep. 16, 1927. P. A. Sebring, 
Clerk of Police Court, D. C. 

15 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the Dis¬ 
trict of Columbia, do hereby certify that the foregoing 
pages, numbered from 1 to 11 inclusive, to be true copies 
of originals in cause No. 875951 wherein the District of 
Columbia is plaintiff and Rosewood Newsbaum defendant, 
as the same remain upon the files and records of said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 21st day Sept., A. D. 1927. 

[Seal Police Court of District of Columbia.] 

F. A. SEEKING, 

Clerk Police Court, Dist. of Columbia. 

Endorsed on cover: District of Columbia Police Court. 
No. 4631. Rockward Nusbaum, plaintiff in error, vs. Dis¬ 
trict of Columbia. Court of Appeals, District of Columbia. 
Filed Sep. 21, 1927. Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia 

OCTOBER TERM, 1927 

No. 4631. 


ROCKWARD NUSBAUM, PLAINTIFF IN ERROR, 

vs, 

DISTRICT OF COLUMBIA. 


IN ERROR TO THE POLICE COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED NOVEMBER 15, 1937. 


In the Police Court of the District of Columbia. 

No. 875,951. 

District of Columbia 
vs. 

Rock WARD Nusbaum. 

Addition to Record hy Stipulation of Counsel,—Assignment 

of Errors, 


Comes now the defendant Rockward Nusbaum, by his 
attorneys Charles V. Imlay and Charles E. Wainwright, 
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and assigns as error committed by the trial court herein 
the following: 

1. The Court erred in overruling the motion to dismiss 
when said motion was made by the defendant through his 
counsel based on the exclusive use, ownership, occupancy 
and control of Center ^larket vested in the United States 
under the Act of March 4,1921, and in entering a final .judg¬ 
ment of guilty. 

CHARLES V. IMLAY, 

CHARLES E. WAINWRIGHT, 

Attorneys for defendant. 

It is hereby stipulated by and between Charles V. Imlay 
and Charles E. Wainwright, counsel for the defendant 
herein, and Walter L. Fowler, counsel for the District of 
Columbia, that the aforegoing “Assignment of Errors’' 
shall be included in and constitute a part of the record in 
the above entitled cause on appeal. 

CHARLES V. IMLAY, 

CHARLES E. WAINWRIGHT, 

Attorneys for defenda^U. 

WALTER L. FOWLER, 

Ass^t Corporation Counsel. 

Service of a copy of the above “Assignment of Errors” 
and stipulation is hereby acknowledged this 15 day of No¬ 
vember, 1927. 

WALTER L. FOWLER, 

AssH Corporation Counsel. 

[Endorsed:] No. 4631. No. 875,951. District of Colum¬ 
bia vs. Rockward Nusbaum. Addition to Record per Stipu¬ 
lation of Counsel. Charles V. Imlay, Charles E. Wain¬ 
wright, Attorneys for Defendant, 1416 F St., N. W. Court 
of Appeals, District of Columbia. Filed Nov. 15, 1927. 
Henry W. Hodges, clerk. 
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IN THE 


COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

October Term, 1927. 


No. 4631. 


Rockward Nusbaum, Plaintiff-in-Err or, 

vs. 

District op Columbia. 


BRIEF ON BEHALF OF PLAINTIFF-IN¬ 
ERROR. 


I. 

STATEMENT OF THE CASE. 

The plaintiff-in-error was prosecuted in the Police 
Court of the District of Columbia by an information 
which charged that on May 7th, 1927, he had exposed 
for sale at Center Market certain honey which was not 
“effectually and in a cleanly manner wrapped, or cov¬ 
ered and enclosed, so as to protect it from dust and 
insects’’, in alleged violation of a regulation of the 
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Commissioners, as amended, dated January 19, 1926, 
relating to the “Exposure of Foods for Sale.’^ 

A trial was had in the Police Court and on June 8, 
1927, a judgment of guilty was entered, and the then 
defendant was sentenced to pay a fine of ten dollars 
and in default to be committed for a term of ten days. 

The pertinent facts presented in the bill of excep¬ 
tions are that Nusbaum was a stand holder located on 
Street, on the curb thereof, adjacent to the South 
side of Center Market, known as the “Farmers’ 
Line.” That part of “B” Street immediately South 
of the market building, running from Seventh Street to 
Ninth Street, Northwest, with the stands located there¬ 
on in the “Farmers’ Line,” is located on land belong¬ 
ing to the United States and is covered by an overhead 
roof which is attached to the South wall of the market 
and which extends over and beyond the curb and the 
stands located on the curb. The United States owns 
the land immediately South of the Market Building to 
a distance of fifteen feet from the South curb of “B” 
Street, Northwest (R. p. 7). 

The Department of Agriculture maintains its own 
inspectors at Center Market and through them exer¬ 
cises supervision and jurisdiction over matters of san¬ 
itation. This Department of the United States Gov¬ 
ernment has promulgated and published printed rules 
and regulations which are contained in the ‘ ‘ Rules and 
Regulations of the Secretary of Agriculture for the 
Management and Control of Center Market,” effective 
June 1, 1923, and revised February 9, 1926 (R. p. 9). 
These rules and regulations govern the management 
and control of Center Market, and in part are devoted 
to matters of sanitation. 

At the close of the defendant’s case a motion was 
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made to dismiss the information on the grounds that 
by the Act of March 4, 1921, the United States had 
taken to itself for its exclusive ownership, use, occu¬ 
pancy and control, the grounds and buildings compris¬ 
ing Center Market, and had assumed and was actually 
exercising jurisdiction in matters of sanitation, 
through its own duly authorized inspectors, through 
whom its duly promulgated and published “Rules 
and Regulations’* with reference to sanitation were 
being enforced (R. p. 9). Therefore the health in¬ 
spectors of the District of Columbia, acting under a 
supposed authority conferred by the regulation of the 
Commissioners relating to “Exposure of Foods for 
Sale ’ ’ in the District of Columbia, had no jurisdiction, 
concurrent or otherwise, with reference to sanitation 
in Center Market, its buildings or grounds, on account 
of the exclusive jurisdiction of the United States Gov¬ 
ernment in such matters, acting through the Depart¬ 
ment of Agriculture. 

This motion was overruled by the trial Court, and 
an exception duly noted, and allowed. Thereafter final 
judgment was entered and defendant through his 
counsel noted in open court his intention to apply for 
a writ of error to the Court of Appeals of the District 
of Columbia (R. p. 10), which said petition for a writ 
of error has been granted. 


II. 

ERROR ASSIGNED. 

The error assigned involves the single question pre¬ 
sented to this Court for determination: 

Did the Act of March 4, 1921, vest exclusive author¬ 
ity and control in the Secretary of Agriculture over 
Center Market! 
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III. 

ARGUMENT. 

The Washington Market Company was incorpo¬ 
rated by the Act of Congress approved May 20, 1870 
(16 Stat. 124). Under this Act authority was confer¬ 
red upon the Company to construct suitable buildings 
and operate a public market on the site of ‘‘Center 
Market Space,situated between Seventh and Ninth 
Streets, and Street and Pennsylvania and Louisi¬ 
ana Avenues, Northwest. 

The Act of Congress approved March 4, 1921 (41 
Stat. 1441, et seq,), provided inter alia: 

“Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled. That it is hereby declared to 
be the desire, purpose and intent of the United 
States to annul and hold for naught the lease made 
by Congress to the Washington Market Company, 
of reservation numbered seven, in the District of 
Columbia, and to take over unto its own owner¬ 
ship, use, occupancy and control the said grounds 
and buildings and improvements thereon and 
therein now held and occupied by the said market 
company and its tenants under authority of an 
Act approved May 20, 1870, entitled ‘An Act to 
incorporate the Washington Market Company’ 
and Acts or laws amendatory thereof or supple¬ 
mental thereto.” 

“That all of said market grounds and build¬ 
ings, together with all improvements thereon and 
therein, shall be surrendered by the market com¬ 
pany and taken over by and appropriated to and 
for the United States. * * • ” 

“Upon securing possession of said premises, 
and, until otherwise directed by Congress, the com¬ 
plete possession and control of said grounds, build- 
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ings and improvements shall, for the benefit of the 
United States, vest in the Secretary of AgriciU- 
ture, who shall first reserve so much of the grounds 
and space in said buildings as he may deem neces¬ 
sary for the use of the United States/^ ♦ * ♦ 
“The Secretary of Agriculture is hereby em¬ 
powered and directed to make and enforce such 
rules and regulations for the management and 
control of the said property as he may deem best 
for the enforcement of the provisions of said 
Act/’ 

• # # <<'The Secretary of Agriculture is hereby 
authorized, out of appropriations made by Con¬ 
gress from time to time for that purpose, to em¬ 
ploy such persons and purchase such materials 
as may be essential to the operation or mainte¬ 
nance of said property and for the proper man¬ 
agement and control thereof.” • * * 

(Italics supplied.) 

Since the passage of the Act of March 4, 1921, Con¬ 
gress has provided money in the form of an annual 
appropriation bill for the Department of Agriculture, 
in which appropriation bill, under the head of Bureau 
of Agricultural Economics, Congress has provided 
funds for the operation and management of Center 
Market. The last appropriation bill for the fiscal year 
ending June 30, 1927 (Public 214, 69th Congress, p. 
28), provides as follows: 


“To enable the Secretary of Agriculture, in 
carrying out the provisions of the Act of March 
4, 1921, * * * to use such other means as the Sec¬ 
retary of Agriculture may find necessary for the 
proper occupancy and use by the Government and 
its tenants of said property, $171,000.00.” 

(Italics are supplied.) 
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By virtue of the authority conferred upon the Sec¬ 
retary of Agriculture by the Act of March 4,1921, Gov¬ 
ernment Inspectors have been provided who are as¬ 
signed to Center Market, and who are in daily atten¬ 
dance to supervise and regulate matters of sanitation 
in and about Center Market. Their salary is paid out 
of these annual appropriations from Congress. These 
men are experts of long experience, and are chosen be¬ 
cause of their qualifications and experience in matters 
of sanitation; and their constant attendance gives 
them a familiarity with sanitary conditions in Center 
Market which the District Health Inspectors, making 
as they do only periodical inspections, do not have. 

In the year 1923 the Federal Government, acting 
through the Department of Agriculture, indicated its 
intention to take over to itself unconditionally the jur¬ 
isdiction over, and management and control of Center 
Market in all matters, as provided for in the Act of 
March 4, 1921, by promulgating the “Rules and Reg¬ 
ulations for the Management and Control of Center 
Market.^’ These rules and regulations were published 
from time to time, and in their most recent revised 
form were published on February 9,1926, by the Secre¬ 
tary of Agriculture, the oflScial order reciting that they 
are promulgated and published by virtue of the author¬ 
ity vested in the Secretary of Agriculture by the Act 
of March 4, 1921. These said “Rules and Regula¬ 
tions^^ make in Regulation 6 thereof certain elaborate 
provisions for the regulation of sanitation, in the form 
of Sixteen sub-regulations. These rules provide with 
reference to the disposal of rubbish and garbage, per¬ 
sonal cleanliness and dress of stand holders and their 
employees, precautions against disease, etc. Sub-sec¬ 
tion 7 is almost identical with the regulations of the 
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Health Officer of the District of Colambia involved 
here, and it provides as follows; 

‘‘Sec. 7. Articles offered for sale shall be ex¬ 
posed in or on clean, attractive containers, trays, 
or counters, and every precaution taken to keep 
the goods offered for sale free from contact with 
dust, dirt, flies, or other contamination. 

Sub-section 10 provides as follows; 

“Sec. 10. Hacks, hooks, trays, display counters, 
and all other equipment, shall be kept in a clean 
and attractive condition.’’ 

Sub-section 14 provides as follows: 

“Sec. 14. The sale, offering for sale, display, 
storing or keeping in Center Market of any article 
of food intended for human consumption which is 
filthy, decomposed, unsound, unwholesome, or un¬ 
healthful is prohibited* * *.” 

Regulation 7 of said “Buies and Regulations” 
regulates the conduct of persons in and about Center 
Market. 

Regulation 9 of said “Rules and Regulations” pro¬ 
vides for the control of the “Farmers’ Market” on B 
Street between Seventh and Ninth Streets, Northwest, 
on which site the stand of plaintiff in error was located. 

Regulation 2 of said “Rules and Regulations” pro¬ 
vides as follows: 

“Sec. 1. The chief of the Bureau of Agricultural 
Economics is charged with the supervision of the 
enforcement of the act and these regulations and 
such orders as may be made from time to time by 
the Secretary relating to Center Market.” 
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^‘Sec. 2. The superintendent shall have full and 
immediate supervision and control over the 
grounds, buildings, and improvements and appur¬ 
tenances thereto comprising Center Market, and 
it shall be his duty to enforce all rules and regula¬ 
tions prescribed and promulgated by the Secre¬ 
tary for the use, occupancy, and control of Center 
Market/’ 

(Italics supplied.) 

{The wording of Section 2 of this Regulation indi¬ 
cates that the Department of Agriculture, through its 

superintendent, is the proper party to enforce the rules 
with reference to health and sanitation, and not the 
Health Officer of the District of Columbia. 

Prior to 1880 there existed certain ordinances of the 
Board of Health of the District of Columbia. This 
Board was abolished by the Act of June 11, 1878 (20 
Stat. 107), and the office of Health Officer was created. 
By the later Act of April 24, 1880 (21 Stat. 304), cer¬ 
tain of the Ordinances of the Board of Health were 
legalized, and were further authorized and carried into 
effect by the Act of August 7, 1894 (28 Stat. 256), 
making appropriations for the District of Columbia. 
On December 1, 1909, acting under authority thereto¬ 
fore granted to them by Congress, the Commissioners 
of the District of Columbia passed a regulation known 
as “Section 6c of an Ordinance to prevent the sale of 
unwholesome food in the District of Columbia.” This 
regulation gave the Health Officer jurisdiction over 
“uninclosed markets, stands and shops,” but under it 
no attempt was made to exercise jurisdiction of any 
kind over Center Market until January 19, 1926, when 
the regulation relating to “Exposure of Foods for 
Sale” under which the plaintiff-in-error was proceeded 



9 


against, was promulgated. This regulation is as fol¬ 
lows : 

Regulations Relative to the 
EXPOSURE OF POODS FOR SALE. 

January 19, 1926. 

ORDERED: That the Commissioners’ regula¬ 
tion of December 1, 1909, known as ‘Sec. 6c. of 
An Ordinance To prevent the sale of unwholesome 
food in the District of Columbia,’ is hereby 
amended, by striking out the word ‘uninclosed’ 
wherever it appears in the said Section 6c., so 
that the section will read: 

“No person shall expose for sale on any public 
highway or in any market, store, shop, stand, or 
stall, or in any open lot, or transport over any pub¬ 
lic highway to any place for sale there or else¬ 
where, in the District of Columbia, any meat, fish, 
plucked poultry or game bird, dressed rabbit or 
squirrel, butter, butterine, oleomargarine, lard, 
lard compound or substitute, cheese, candy, cake, 
bread, dates, figs, or any food whatsoever of a kind 
not commonly washed, peeled, shelled, or cooked, 
before eaten, unless the same be then and there 
effectually and in a cleanly manner wrapped, or 
covered and inclosed, so as to protect it from dust 
and insects. 

“No persons shall expose for sale in any place 
aforesaid between April 1 and October 31, inclu¬ 
sive, of any year, any fresh meat or fresh fish un¬ 
less said meat or fish, while thus exposed, be kept 
at a temperature not exceeding 55® F. 

“By order of the Board of Commissioners, D. C. 

Daniel E. Gaboes, 
Secretary to the Boards 

“Official copy furnished Health Dept., D. C. 

“Officially published in the Washington Post, 
January 22, 1926. 

W. C. Fowleb, M. D., 
Health Officer,** 


10 


l^ie wording of this regulation is identical with the 
prior regulation, except that for some unexplained 
reason the former regulation was amended by striking 
out the word ‘‘uninclosed wherever it appeared. 
Under this regulation of January 19, 1926, the Health 
Officer of the District of Columbia commenced to exer¬ 
cise jurisdiction over the whole of Center Market. 

The plaintiff-in-error is one of a numerous class of 
persons who have stands within the confines of Center 
Market, either within the market building proper, or 
within the space immediately adjoining the market on 
the South side, which has for many years been set 
aside for and devoted to the purposes of a ‘‘Farmers’ 
Market.” These persons hold their stands as tenants 
of the Government, and it is a matter of utmost impor¬ 
tance to them that the question of the jurisdiction of 
the Health Officer of the District of Columbia over 
Center Market be determined at this time. This class 
of persons, of which the plaintiff-in-error is one, is 
composed of a great number of merchants, and farm¬ 
ers who dispose of home produce in that part of the 
market assigned to them, and the decision in this case 
will have a far-reaching effect upon their business in¬ 
terests. They are subjected to the regulation of the 
Commissioners regarding the display of food-stuffs 
for sale generally in the District of Columbia, without 
regard to the fact that this general regulation may be 
peculiarly inapt where there is a concentration of busi¬ 
nesses of a similar kind requiring regulation by persons 
who are experts and who are regularly and daily in at¬ 
tendance on the market. The regulation of the Com¬ 
missioners has no special application to Center Market, 
and it is enforced in an arbitrary and unreasonable 
manner by the Health Officer who makes only period!- 
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cal inspections, in direct conflict with the manner in 
which the regulations, promulgated by the Secretary 
of Agriculture especially for Center Market, are en¬ 
forced. Prosecutions are constantly recurring which 
make a final determination of this question imperative. 

It should be noted here that it does not appear from 
the record that any attempt is made by other officials 
of the District government to regulate or control Cen¬ 
ter Market. The Building Inspector, the Plumbing In¬ 
spector, the Electrical Inspector, and other officials 
similar to the Health Officer, make no attempt to exer¬ 
cise jurisdiction at Center Market. 

A. The wording of the Act of March 4 , 1921 , clearly 
indicates the intention of Congress to take exclu¬ 
sive jurisdiction and control of Center Market 
through the Secretary of Agriculture, 

There can be little question but that it was the intent 
of Congress to give to the Secretary of Agriculture 
exclusive control and jurisdiction over Center Market 
by the Act of March 4, 1921. To assume the contrary 
would ignore the plain and unequivocal use of words. 
There is nothing obscure or abstruse about the words 
“annul and hold for naught’’ the lease made in 1870, 
by which the United States gave up possession and 
control of Center Market to the Washington Market 
Company. The words, “to take over unto its own 
ownership, use, occupancy, and control the said 
grounds and buildings,** occurring in the Act, are clear 
and unambiguous; and the proper interpretation of the 
words “its own’’ would preclude a sharing of control 
with a municipal corporation. The words “the com¬ 
plete possession and control of said grounds, buildings 
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and improvements shall, for the benefit of the United 
States, vest in the Secretary of Agriculture ♦ * are 
plain and unambiguous as to the intent of Congress. 
The words “The Secretary of Agriculture is hereby 
empowered and directed to make and enforce such rules 
and regulations for the management and control of said 
property as he may deem best fox the enforcement of 
the provisions of the Act’’ cannot be construed to mean 
that a lesser power, the Health OflBcer, not named or 
referred to in the Act, should also enforce his own 
rules and regulations in Center Market, since rules and 
regulations have been promulgated and published by 
the Secretary of Agriculture especially for Center 
Market. That Congress clearly intends to continue to 
exercise exclusive control and management is shown 
by the appropriation of money for such purpose with 
the words in the last appropriation bill “and to use 
such other means as the Secretary of Agriculture may 
find necessary for the proper occupancy and use by 
the Government and its tenants of said property.” 

Congress has made appropriations of money every 
session since 1921 from which these Federal Inspectors 
of health and sanitation acting for the Department of 
Agriculture have been paid. The Secretary of Agri¬ 
culture has given these officers jurisdiction over health 
and sanitation in Center Market. The appropriation 
of money by Congress to pay these inspectors is a rec¬ 
ognition of the validity of their appointment. See 
Wells V. Nickles, 104 U. S. 444, where the Court held 
that while no act of Congress expressly authorized the 
Secretary of the Interior to appoint timber agents, 
nevertheless the appropriation of money by Congress 
to pay them was a recognition of the validity of their 
appointment. 
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The Secretary of Agriculture must have intended 
to enter upon the exercise of the power vested in him 
by the Act of March 4, 1921, for in the official order 
dated February 9, 1926, he says: 

“By virtue of the authority vested in the Sec¬ 
retary of Agriculture by the act of March 4, 1921 
(41 Stat. 1441), I, W. M. Jardine, Secretary of 
Agriculture, do make and publish the following 
rules and regulations for the management and 
control of the grounds, buildings, and improve¬ 
ments on reservation numbered seven in the Dis¬ 
trict of Columbia, to be in force and effect on and 
after the 1st day of February, 1926, and which 
shall supersede all prior rules and regulations 
promulgated for the same purpose. 

“In testimony whereof I have hereunto set my 
hand and caused the official seal of the Department 
of Agriculture to be affixed in the city of Wash¬ 
ington, District of Columbia, this 9th day of Feb¬ 
ruary, 1926. 

W. M. Jardine, 
Secretary of Agriculture,** 

Whether it was the intent of Congress to vest com¬ 
plete control of and jurisdiction over Center Market 
in the Department of Agriculture, exclusive of the 
municipality and its officials, can best be determined 
by the wording of the statute itself: 

“Unless the language of a statute is vague, du¬ 
bious, uncertain, indefinite, or ambiguous, or con¬ 
veys a meaning that is absurd, or in contradiction 
of other parts of the enactment, or in controven- 
tion of the legislative purpose made evident by the 
enactment itself, there is no room for construction, 
and the meaning of the terms actually employed in 
drafting a law must be accepted as manifesting the 
legislative intent.’’ 

Robertson v. United States, 52 App. D. C. 177, p. 181. 
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‘‘It is well settled law that every word of a 
statute is to receive effect and to be construed ac¬ 
cording to its ordinary and natural signification, 
and the strict letter is not to be departed from 
without good and sufficient cause’’ • • • 

Mackall v. District of Columbia, 16 App. D. C. 
301, p. 306. 

It is respectfully submitted that the wording of the 
Act of March 4, 1921, subsequent appropriation bills, 
and the “Rules and Regulations’’ are indicative of the 
intent of Congress that the Federal Government, 
through the Secretary of Agriculture, should have ex¬ 
clusive jurisdiction over the internal control and man¬ 
agement of Center Market, not only as a custodian, 
but as to the business conducted by the tenants and 
the observation of santitation and cleanliness by them. 
It is unreasonable to suppose from the clear wording 
of the Act that Congress intended that plaintiff in 
error and others similarly situated should be sub¬ 
jected to the operation of two sets of rules, promul¬ 
gated by different bodies, given different interpreta¬ 
tion, and enforced in different ways. 

B. The regulations of the District of Columbia, pro¬ 
mulgated under a general power to the Commis¬ 
sioners to regulate health in the District of Co¬ 
lumbia, are subordinated to the Act of March 4 , 
1921 , legislaling specifically for Center Market. 

There can be little dispute as to the fact that the 
power to legislate with reference to health and sanita¬ 
tion, and the police power in general, in the District of 
Columbia, is primarily in Congress. Congress may, 
however, delegate some of that power to the Commis- 
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sioners, who can make regulations not inconsistent 
with the specific grant of power to them. 

“Under these different changes the administra¬ 
tion of the affairs of the District of Columbia and 
city of Washington, has gone on in much the same 
way, except a change in depositaries of powers, 
and in the extent and number of powers con¬ 
ferred upon them. Legislative powers have now 
ceased, and the municipal governmemt is now con¬ 
fined to mere administration. ’ ’ Metropolitan R, R, 
V, District of Columbia, 132 U. S. 1, p. 8. 

“The Government of the District of Columbia 
is simply an agency of the United States for con¬ 
ducting the affairs of its government in the Fed¬ 
eral District * * 

Penn, Bridge Co, v. United States, 29 App. D. C. 
at p. 457. 

“The District of Columbia, as a municipal cor¬ 
poration has the right to sue and be sued, but it 
possesses no sovereign power. Its supreme legis¬ 
lative body in Congress. The authority of Con¬ 
gress, as the Legislature of the District is plen¬ 
ary.’’ 

Corson v. District of Columbia, 55 App. D. C. 

122 . 

When Congress delegates powers to the Commis¬ 
sioners, they, as mere ministerial officers, have only the 
right to regulate the subject-matter granted, and are 
bound by the grant of power from Congress, whether 
it be limited in the first instance, or by a subsequent 
Act of Congress. 

“Undoubtedly, the Commissioners have only 
such powers as have been delegated to them by 
Congress.” 

Smithson v. District of Columbia, 42 App. D. C., 
at p. 185. 
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“The legislative power in the District of Colum¬ 
bia is vested solely in, Congress. The District 
itself is a municipal corporation, and its governing 
body of officers, the Commissioners, exercise 
powers under the supreme control of Congress, 
analagous to those ordinarily delegated to the 
mayor and council of the municipal corporation 
organized generally under the laws of the States. ’ * 

Kerr v. Ross, 5 App. D. C. at p. 253. 

In the case of Stouteriburgh v, Hennick, 129 U. S., 
141, the Court said at page 147: 

“Congress has express power ‘to exercise ex¬ 
clusive legislation in all cases whatsoever^ over 
the District of Columbia, thus possessing the com¬ 
bined powers in general and with said Government 
in all cases where legislation is possible, but as the 
repository of the legislative power of the United 
States Congress in creating the District of Colum¬ 
bia ‘a body corporate for municipal purposes’ 
could only authorize it to exercise municipal 
powers, and this is all that Congress attempted to 
do.” 

And in Newman v. WUlard^s Hotel Co., 47 App. D. C. 
at p. 326. 

“It has thus been decided that the Commis¬ 
sioners are creatures of statutes, possessing no in¬ 
herent powers, and not constituting a municipal 
corporation, but being merely the executive, agents 
of a peculiar form of municipal government created 
by Congress, and in which Congress has reserved 
to itself the power of general legislation and of 
municipal regulation.” 

In the case of Page v. District of Columbia, 20 App. 
D. C., 469, defendant was prosecuted and convicted in 
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the Police Court for a violation of the Act of Congress 
of March 3, 1893, Chap. 204, regulating the sale of 
liquor generally in the District of Columbia in that he 
did not have a liquor license as required by said law. 
It appeared that Page sold liquor in a restaurant in 
the United States Capitol, and that he operated said 
restaurant with the authority of Congress. Exception 
was taken to the jurisdiction of the Court to try and 
convict Page under the statute, but defendant was con¬ 
victed. This Court allowed a writ of error and re¬ 
versed the lower court, holding that a person conduct¬ 
ing a restaurant located in the United States Capitol 
and conducted under the rules and regulations of Con¬ 
gressional Committees was not required to take out a 
license. The Court held further that it was entirely 
competent for Congress to subject restaurant keepers 
to license by a general license law for the District of 
Columbia but there was nothing in the Act to indicate 
any express or definite intention on the part of Con¬ 
gress to include within the provisions of said law the 
restaurants in the Capitol. The Court said page 474: 

I 

‘ ‘ There is no word or sentence in the act to show 
that there was any express or definite intention on 
the part of Congress to include within its provi¬ 
sions the restaurants in the Capitol, and thus to 
modify the rules of the Houses of Congress and to 
transfer the regulations of the restaurants from 
the committees of the House of Congress to the 
agents, and officers of the municipal government of 
the District of Columbia, so far as the right and 
privilege of selling intoxicating liquors may be 
concerned. ’ * 


An on page 475 and 476: 
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“Nor do we suppose it was the intention of Con¬ 
gress that the restaurants should, at any time, be 
subject to the examination and inspection of any 
agent or officer that the excise board might di¬ 
rect to perform such duty. And if the committees, 
under the rules, were to select persons to keep the 
restaurants without the qualifications prescribed 
by the license act of 1893, we do not suppose it 
was the intention of Congress to declare such selec¬ 
tions to be void, or that such selection should be 
defeated by the excise board, with respect to their 
power to sell liquor in the restaurants.” 

That case is on all fours with this case. In both cases 
the Government owns the land and controls it. In 
both cases the District officials seek to exercise juris¬ 
diction over the land and buildings under a law ap¬ 
plying to the District of Columbia generally. But in 
both cases the primary object of the Acts of Congress 
giving the municipality the authority to regulate 
liquor licensing on the one hand and health and sani¬ 
tation on the other, was to authorize the authorities to 
regulate only that use of property ordinarily subject 
to such municipal regulation, into which category 
Center Market does not fall any more than the United 
States Capitol. 

In the case of Taylor v. The District of Columbia, 24 
App. D. C., 392, the question was as to the validity of a 
regulation of the Commissioners regulating the occupa¬ 
tion of space on the South side of B Street, Northwest, 
between Seventh and Ninth Streets. This Court af¬ 
firmed the judgment of conviction in the Police Court, 
and held that the regulation was within the power of 
the Commissioners. The Court says on page 396: 

“To much although not to all of this argument, 
we can readily give our assent. The ultimate 
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proposition which it seeks to establish is one that 
no person denies, namely, that primarily the whole 
of what is called the police power of the State 
resides in the State itself, to be exercised when¬ 
ever necessary by its legislature, and that, when 
any part of this power is conferred by the legisla¬ 
ture upon a municipality, or upon any other sub- 
ordiuate agency, no more is presumed to have 
been granted than is expressly stated in the words 
of the grant. In regard, however, to this latter 
part of the proposition, the rule of construction in 
regard to such grants is neither to be too strict nor 
too liberal, but fair and reasonable, to effectuate 
the intention of the legislature.*^ 

But this case, deciding that the Commissioners had 
the power vested in them under the general authority 
granted to them by Congress, to make reasonable and 
usual police regulations for the protection of lives, 
limbs, health and comfort of persons in the District of 
Columbia, was decided in the year 1904, many years 
before Congress took over Center Market to its own 
use under the Act of March 4, 1921. There is no con¬ 
tention that the Commissioners now have any right to 
assign such space at Center Market, the same being 
done by the head of the Market acting for and on behalf 
of the Secretary of Agriculture. 

In the case of the District of Columbia v. Libhey, 9 
App. D. C. 321, the defendant was prosecuted in the 
Police Court for an unlawful occupation of certain 
public property described as ‘‘The Parking** on cer¬ 
tain streets in the City of Washington in violation of a 
regulation of the municipality prohibiting such occu¬ 
pation. In 1858, and prior to the promulgation of said 
regulation in 1862, Congress passed an Act which reg¬ 
ulated the same subject-matter as the regulation. The 
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defendants obtained a writ of certiorari, removing the 
prosecutions to the criminal side of the Supreme Court 
of the District of Columbia. A verdict and judgment 
was had in said Court in favor of the defendants. This 
Court held that the defendants were properly acquitted 
and the judgment in their favor was affirmed on the 
ground that the regulation under which they were 
prosecuted was void because of the legislation by Con¬ 
gress prior to the promulgation of the municipal regu¬ 
lation, and said subject-matter was to that extent with¬ 
drawn from municipal control. The prior act of Con¬ 
gress showed very clearly an intent to exclude the mu¬ 
nicipality from the power of legislating with reference 
to the subject-matter of the Act. The Court said on 
page 327: 

“Under the conceded facts in this case, it is very 
clear that the appellees are unlawfully occupying 
a portion of the public property of the United 
States, and that they may be dispossessed by 
proper proceedings for that purpose. But whether 
they are guilty of a violation of a municipal ordi¬ 
nance, as they are charged, is a different question. 

“Is the municipal ordinance in question a valid 
enactment? Or was the corporation of Washing¬ 
ton without authority to enact any such ordi¬ 
nance?^’ 

And on pages 329 and 330: 

“By the Act of June 12, 1858, Congress itself 
had fully legislated upon this matter of obstruc¬ 
tions in the streets designated, and had provided 
the penalty for causing such obstructions. It was 
not competent thereafter for the corporation of 
Washington, without special authority distinctly 
granted to it for the purpose to legislate upon the 
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same precise subject and to provide a different 
penalty. Such legislation by the municipal author¬ 
ities would be tantamount to an attempt by them 
to repeal the act of Congress; and^ of course, no 
such power can be admitted for a moment.’* 

And on page 330: 

“We must hold, therefore, that inasmuch as 
Congress had fully legislated on the subject, and 
had to the extent of such legislation withdrawn it 
from municipal control, the corporation of Wash¬ 
ington was without authority to enact the ordi¬ 
nance of November 22, 1862, so far as that ordi¬ 
nance applied to streets and avenues improved in 
whole or in part by the United States; and to that 
extent at least the ordinance is void.” 

The instant case is similar in all respects. Congress 
has given complete control of Center Market to the De¬ 
partment of Agriculture by the Act of March 4, 1921. 
Under a subsequent regulation of January 19,1926, the 
municipal authorities attempt to regulate the same 
subject-matter. Had the Department of Agriculture 
not promulgated and published rules with reference to 
health and sanitation, then the situation might be dif¬ 
ferent, and it might then be argued that Congress had 
not yet acted. But rules and regulations have been 
promulgated, published and adopted by the Secretary 
of Agriculture, and the only reasonable inference that 
can be drawn from this fact is that Congress intended 
that the Federal Ofl&cers should exercise such authority, 
when it was especially provided for. The Secretary of 
Agriculture, under the grant of power to him by the 
Act, would have the right to appoint his representa¬ 
tives to enforce his rules and regulations at Center 
Market because, if there has been a delegation of 
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power, that delegation includes the powers that are 
germane to the object and reasonably necessary to 
effectuate it. 

(See U. S, V. McFarland, 32 App. D. C. 53.) 

A regulation of the Department of the United States 
Government promulgated in conformity with a partic¬ 
ular act of Congress, becomes a part of the law, and is 
of as binding force as if incorporated in the body of the 
law itself. 

Wilkins v. U, 8,, 96 Fed. 837. 

Sawyer v, U. S,, 10 Fed. (2nd) 416. 

Fowler v. U. 8,, 11 Fed. (2nd) 895. 

In the case of Willis v. the District of Columbia, 54 
App. D. C., 191, the defendant was proceeded against 
in Police Court for violation of the police regulations 
of 1918, in that he had loitered with a public vehicle 
while seeking employment. A subsequent act of Con¬ 
gress regulated the matter of loitering by public cabs. 
The defendant was convicted and a writ of error was 
allowed by this Court. This Court reversed the judg¬ 
ment of conviction on the grounds that the subsequent 
legislation by Congress had superseded the regulation 
in question. The Court said on page 192; 

‘‘While there is a shade of difference between 
the prohibitions of the act and those of the regula¬ 
tion, we think it was the intention of Congress in 
passing the Act to cover the same subject as that 
covered by the regulation, and therefore to super¬ 
sede it. It is said that the regulation and the act, 
so far as the present controversy is concerned, are 
not necessarily in conflict, and we are asked to 
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apply the rule which obtains where the question 
is as to whether a subsequent act of a legislature 
has the effect of repealing a prior one. But we do 
not think the rule is applicable.^’ 

‘‘As we look at it, the matter is to be solved by 
ascertaining the intention of Congress in passing 
the act. If it intended to resume control of the 
subject-matter previously committed to the Com¬ 
missioners, and to substitute its own regulation 
for that which they had adopted, the Commis¬ 
sioners’ regulation would have to be treated as 
no longer in effect, and this we think is what Con¬ 
gress intended to do when it passed the Act.” 

In the case of hi re Thomas^ 82 Fed. 304, the Gov¬ 
ernor of the Soldiers’ Home at Dayton, Ohio a Gov¬ 
ernment Institution, located on United States prop¬ 
erty, served to the inmates as food certain oleomar¬ 
garine furnished to him by the United States Govern¬ 
ment. The Governor was proceeded against in a State 
Court for violation of an Ohio statute, which prohib¬ 
ited the use of oleomargarine except under certain con¬ 
ditions. A judgment of conviction was had before the 
Justice of the Peace, and upon committment under said 
judgment the Governor sought a writ of habeas cor¬ 
pus. Upon hearing on the writ in the Federal Court, 
the petitioner was discharged on the ground that the 
Governor of the Soldiers’ Home at Dayton, Ohio, in 
serving to the inmates as food oleomargarine, which 
was furnished by the Government, could not be sub¬ 
jected to the operation of the State statute regulating 
the use of oleomargarine. The Police power of the 
State was held not to operate in derogation of the 
power of Congress to prescribe the food to be served 
to the inmates of the Federal Institution, or to regu¬ 
late the conduct of such Institution. 
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In the case of Pundt v, Pendleton, 167 Fed. 997, 
Pundt, a teamster in the employ of the United States 
Army, and working at Fort Oglethorpe, was fined by 
the County Road Commissioners for not working on 
the public roads of the State, and in default was com¬ 
mitted and brought a writ of habeas corpus in the Fed¬ 
eral Court, where the petitioner was discharged from 
custody. The Federal Court held that the land on 
which Fort Oglethorpe was located was a part of the 
land acquired by the United States for a National Mil¬ 
itary Track. Therefore neither the State, nor any 
other local authority, has the right to interfere with 
any instrumentality necessary to the proper use of 
said location as a military post. The Court said on 
page 1001: 

“It is perfectly clear that, the Government hav¬ 
ing decided it was necessary and proper to estab¬ 
lish a military post there, and having established 
such post by order of the War Department, 
neither the State, nor any County of the State 
would have the right to interfere with any instru¬ 
mentalities necessary to the proper use of this lo¬ 
cation as a military post, and to render that use 
effective and complete.’^ 

C. The exercise of the police power by the Federal 
Authorities in Center Market, precludes the exer¬ 
cise of the police power by the Municipal Author¬ 
ities. 

From the above cases it must be conceded that Con¬ 
gress has power primarily to exercise the police power 
in the District of Columbia, and the municipal author¬ 
ities have only such right to exercise police power as 
is granted to them by Congress, and is not in contro- 
vention of some power already being exercised by Con- 
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gress. The municipal authorities have only the right 
to exercise the police power with reference to the regu¬ 
lation of the use of property ordinarily subject to mun¬ 
icipal regulation. The wording of Regulation 6, sub¬ 
regulations 14 and 7, of the Department of Agriculture 
is as follows: 

‘‘The selling, offering for sale, disposal, storing, 
or keeping in Center Market of any article of food 
intended for home consumption which is filthy, de¬ 
composed, unsound, unwholesome or unhealthful 
is prohibited.’^ 

“Articles offered for sale shall be exposed in or 
on clean, attractive containers, trays, or counters, 
and every precaution taken to keep the goods of¬ 
fered for sale free from contact with dust, dirt, 
flies or other contamination.” 

The wording of the Health Regulation under which 
the Health Officers exercise jurisdiction is as follows: 

“No person shall expose for sale on any public 
highway * * * any food whatsoever of a kind 
not commonly washed, peeled, shelled or cooked, 
before eaten, unless the same be then and there ef¬ 
fectually and in a cleanly manner wrapped or cov¬ 
ered and enclosed, so as to protect it from dust 
and insects.” 

A comparison of the wording of these two regula¬ 
tions shows that the object sought to be attained by 
both is the same. As has been stated before, the Gov¬ 
ernment inspectors make daily inspection at Center 
Market, while the District officials make only periodic 
inspection. 

It is an elementary principle of law that a municipal 
corporation does not enjoy the entire police power of 
the State, but the State has the right to prescribe as 
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to its subjects, and municipal corporations may exer¬ 
cise the police power to a limited degree. The police 
power of municipal corporations is limited to local 
subjects, affairs, and concerns, and in the absence of 
express authorization, the municipal corporation can¬ 
not encroach upon the police power of the State in mat¬ 
ters of State concern. In the District of Columbia the 
United States possesses what is analagous to the police 
power of the State. 

See Camfield v. U, 8., 167 U. S. 518. 

Arms V, The City of Chicago, 314 Ill. 316. 

Lennane v. The City of Detroit, 225 Mich. 631. 

Therefore the power of the municipal corporation, 
through the Health Officer, to exercise its police power 
over Center Market ceased when Congress acted upon 
the same subject-matter, and there is no room for the 
exercise of a concurrent jurisdiction. 

D. No distinction should he made between the stands 
located on B Street between 7th and 9th Streets, 
N. W., and the stands located within the confines 
of Center Market proper. 

The testimony in this case showed that the stand of 
the defendant, Nusbaum, was on the curb of 
Street on the South side of Center Market proper, and 
that said stand was located on Government property, 
and under a projecting roof attached to the South side 
of the Market. It is respectfully submitted that this 
stand and others similarly situated on the Farmers’ 
Line” on the South side of the market are as much a 
part of the market as stands located within the four 
walls of Center Market, and the tenants of said stands 
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should be immune from prosecutions by the Health 
Ofl&cer of the District of Columbia, and should be sub¬ 
jected only to the rules and regulations as enforced by 
the Secretary of Agriculture. 

The Act of Congress approved February 20, 1897, 
(29 Stat. 702) gave the market the right to use as a 
market the North pavement of Street, compris¬ 
ing the South front of Center market, to a distance of 
fifteen feet south of the curb line. This land is included 
in that portion of land taken by the Government for 
its exclusive use and control by the act of March 4, 
1921. This land is no more a public street than the 
intersections of Ohio and Louisiana Avenues, North- 
west, between 10th and 12th Streets, which space has 
been expressly declared by this Court not to be a pub¬ 
lic street. 

* * The wholesale market space at the intersection 
of the named streets and avenues can hardly be 
called a street since its setting apart as an open 
space for a market by act of Congress.” 

Market Co. v. the District of Columbia, 6 App. 

D. C. at p. 45. 

The plaintiff in error respectfully submits that by 
reason of the foregoing the conviction and sentence 
of the petitioner in the Police Court of the District of 
Columbia should be reversed and set aside. 

Respectfully submitted. 

ChableIs V. Imlay, 

Chables E. Wainweight, 
Attorneys for Plaintiff-in-Error. 
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IN THE 


i&irict o|| Murnbia, 

OCTOBER TERM, 1927. 


No. 4631 


ROCKWARD NUSBAUM (ROSEWORD NEWS- 
BAUM), Plaintiff in Error, 

vs, 

DISTRICT OF COLUMBIA, a Municipal 

Corporation. 



IN ERROR TO THE POLICE COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR THE DISTRICT OF COLUMBIA. 


Statement of Case. 

Plaintiff in error was charged on the 7th day of 
May, A. D. 1927, in the District of Columbia, with ex¬ 
posing certain honey for sale which was not effectually 

1 / 
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and in a cleanly manner wrapped, covered and inclosed 
so as to protect the same from dust and insects (Rec¬ 
ord, p. 3), and evidence to that effect was introduced 
(Record, p. 6). 

It was shown from the evidence that the honey was 
exposed for sale on top of case at plaintiff in error’s 
stand, which was located on ‘‘B” street northwest ad¬ 
jacent to the south side of Center Market (Record, 

p. 6). 

The Regulation. 

The regulation under which plaintiff in error was 
charged was Section 6-c of An ordinance to prevent 
the sale of unwholesome food in the District of Colum¬ 
bia as amended January 19,1926, and published in the 
Washington Post January 22, 1926, becoming a law 
thirty days thereafter. It is as follows: 

^'Regulations Relative to the Exposure of Foods 

for Sale, 

“January 19, 1926. 

“Ordered: That the Commissioners’ regula¬ 
tion of December 1,1909, known as Sec. 6c of an 
ordinance to prevent the sale of unwholesome 
food in the District of Columbia, is hereby 
amended, by striking out the word ‘uninclosed’ 
wherever it appears in the said Section 6c, so 
that the section will read: 

“No person shall expose for sale on any pub¬ 
lic highway or in any market, store, shop, stand, 
or stall, or in any open lot, or transport over any 
public highway to any place for sale there or 
elsewhere, in the District of Columbia, any meat, 
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fish, plucked poultry or game bird, dressed rab¬ 
bit or squirrel, butter, butterine, oleomargarine, 
lard, lard compound or substitute, cheese, candy, 
cake, bread, dates, figs, or any food whatsoever 
of a kind not commonly washed, peeled, shelled, 
or cooked, before eaten, unless the same be then 
and there effectually and in a cleanly manner 
wrapped, or covered and inclosed, so as to pro¬ 
tect it from dust and insects. 

‘‘No person shall expose for sale in any place 
aforesaid between April 1 and October 31, in¬ 
clusive, of any year, any fresh meat or fresh fish 
unless said meat or fish, while thus exposed, be 
kept at a temperature not exceeding 55° F. 

“By order of the Board of Commissioners, 

D. C. 

“DANIEL E. GARGES, 

**Secretary to the Board, 

“Official copy furnished Health Dept. D. C. 

“Officially published in the Washington Post 
January 22, 1926. 

“W. C. FOWLER, M. D., 

Health Officer.^^ 

Health Ordinances of the District of Columbia. 

The ordinance under which Section 6-c herein is in¬ 
corporated was originally entitled “An ordinance to 
prevent the sale of unwholesome food in the cities of 
Washington and Georgetown,’* which ordinance was 
legalized by Act of Congress approved April 24, 1880 
(21 Stat., 304). 

Under the Act of February 26, 1892 (27 Stat., 394), 
the Commissioners were authorized and enpowered to 
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make and enforce all such reasonable and usual police 
regulations, in addition to those already made under 
the Act of 1887, as they might deem necessary for the 
protection of lives, limbs, health, comfort and quiet of 
all persons and the protection of all property within 
the District of Columbia. 

This Court, in Siddons vs, Edmonston, 42 App. D. C., 
459, said, in reference to this additional grant of 
power: 

“It would have been diflBcult, indeed, for Con¬ 
gress to have used more comprehensive words 
than this grant of power contains. ’ ’ 


The authority for the present ordinance is found in Act 
of Congress making appropriations for the expenses 
of the District of Columbia approved August 7, 1894 
(28 Stat., 257), and in Joint Resolution of February 
29, 1899 (30 Stat., 1390). It is incumbent upon the 
Commissioners of the District of Columbia and the 
health officer to enforce all laws and regulations re¬ 
lating to the public health. 

Act of Congress June 11,1878, 20 Stat., 102. 

“ “ “ January, 26,1887, 24 Stat., 368. 

“ “ “ February 26,1892,27 Stat., 394. 

“ “ “ March 3,1897,29 Stat., 635. 

“ “ “ December 21,1898, 30 Stat., 765. 

“ “ “ February 2,1899, 30 Stat., 812. 


This Court, in Coates vs. District of Columbia, 42 App. 
D. C., 194, said: 

“The duties of the Health Department of the 
District of Columbia are of a public or govern- 
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mental character for the general public wel¬ 
fare.’^ 

The questions pertinent to the issue are: 

1. Are the health ordinances of the District of Co¬ 
lumbia still valid in Center Market, in view of the 
provisions of the Act of Congress approved March 4, 
1921 (41 Stat., 1441)1 

2. Did the court below err in overruling plaintiff 
in error’s motion to dismiss? 

ARGUMENT. 

I. 

Section 6-c of an ordinance to prevent the saue op 

UNWHOLESOME FOOD WAS NOT AMENDED FOR THE PURPOSE 
OF GIVING THE HEALTH OFFICER JURISDICTION OVER THE 
STAND HOLDERS ON THE CURB OF ‘‘B” STREET ADJACENT 
TO THE SOUTH SIDE OF CeNTER MaRKET. 

The only change made in the regulation of Decem¬ 
ber 1, 1909, known as Section 6-c of An ordinance to 
prevent the sale of unwholesome food in the District of 
Columbia, was by striking out the word “uninclosed” 
wherever it appeared in the said section. 

Plaintiff in error, and those situated like him, con¬ 
duct their stands on the curb of “B” Street immedi¬ 
ately south of the market building, running from Sev¬ 
enth Street to Ninth Street northwest and known as 
the “Farmers’ Market” (page 5, Exhibit “B,” Rules 
and Regulations of the Secretary of Agriculture). The 
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“Farmers^ Market” is not an inclosed market and 
the regulation of 1909 was always enforced against 
the stand holders along the “Farmers’ line.” 

Plaintiff in error is not in error when he admits in 
his brief (page 11) that prosecutions are constantly 
recurring, but he is certainly in error when he main¬ 
tains that Section 6-c was amended so as to give the 
health officer jurisdiction over him and those like him 
situated. 

II. 

It was not the intention of Congress in the Act 
OF March 4, 1921 (41 Stat., 1441), to disturb the 
jurisdiction theretofore conferred upon the Commis¬ 
sioner AND THE HEALTH OFFICER OF THE DISTRICT OF 

Columbia over Center Market. 

Under the provisions of “An Act to incorporate the 
Washington Market Company,” approved May 20, 
1870 (16 Stat., 124), Congress, after conferring upon 
the Washington Market Company the power “to ordain 
and establish such by-laws, ordinances, and regula¬ 
tions, not inconsistent with this act or of the laws of 
the United States, as may be necessary and proper for 
the management of the concerns of said company,” ex¬ 
pressly provided in Section 2, as follows: 

“• • • and the municipal government of 

said city shall at all times have power to make 
and enforce such regulations with regard to 
said market and the management thereof as in 
their judgment the convenience, health, and 
safety of the community may require.” 
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Has the Act of March 4, 1921 (41 Stat., 1441), les¬ 
sened, modified or repealed in any way the above spe¬ 
cific grant of power from Congress to the Commis¬ 
sioners to make and enforce health regulations appli¬ 
cable to the Center Market! 

The claim is advanced by plaintiff in error that Con¬ 
gress, in the Act of March 4, 1921, has vested the ex¬ 
clusive jurisdiction over Center Market for all pur¬ 
poses in the Secretary of Agriculture, has vested him 
with police power, which has been exercised by him in 
the passage and promulgation of regulations, which 
are alleged to be police regulations, covering the same 
subject-matter as contained in the municipal ordinance 
under which plaintiff in error was prosecuted, and 
that this alleged exercise of police power by the Fed¬ 
eral authorities in Center Market repeals or precludes 
the exercise of police power by the municipal authori¬ 
ties under said Section 2 of the Act of May 20, 1870, 
and under the Joint Resolution of February 26, 1892. 

The Act of March 4, 1921, is entitled “An Act to 
repeal and annul certain parts of the charter and lease 
granted and made to the Washington Market Company 
by Act of Congress entitled ‘An Act to incorporate 
the Washington Market Company,’ approved May 20, 
1870.” (Italics ours.) 

Section 2, of the Act of May 20, 1870, containing an 
express delegation of police power to the municipal 
government to make and enforce in Center Market 
such police regulations as in their judgment are neces¬ 
sary to protect the convenience, health and safety of 
the whole community, is a part of the charter and lease 
granted and made to the Washington Market Com- 
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pany. Did Congress by the Act of March 4, 1921, 
intend to repeal and annul this part of the charter and 
lease of the Washington Market Company? That 
there is no express repeal is conceded. The repeal, if 
any, must be by implication under the general grant of 
power to the Secretary of Agriculture contained in 
Section 2 of the Act of March 4, 1921, as follows: 

• •••••• 


“Upon securing possession of said premises, 
and until otherwise directed by Congress, the 
complete possession and control of said grounds, 
buildings and improvements shall, for the benefit 
of the United States, vest in the Secretary of 
Agriculture, who shall first reserve so much of 
the grounds and space in said buildings as he 
may deem necessary for the use of the United 
States; and, after such reservation shall have 
been made, and until Congress shall otherwise 
direct, any remaining portion or portions of the 
said grounds, buildings or improvements may 
be rented by the Secretary of Agriculture to 
the present tenants or to any other person or 
persons for such rental as may be agreed upon 
by the parties; but, in no event, shall any part 
of the premises be subleased by the tenant. The 
Secretary of Agriculture is hereby empowered 
and directed to make and enforce such rules 
and regulations for the management and control 
of said property as he may deem best for the 
enforcement of the provisions of said Act. 

“The said Secretary shall not enter into any 
lease for any part of said premises for a longer 
period than one year, and all such leases and 
contracts shall be subject to cancellation and 
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annulment by Congress at any time; and all 
revenues derived from said premises shall be 
the property of the United States. The rents 
and storage charges which are due or may be¬ 
come due to the market company up to the date 
of the taking over by the United States, but 
which remain unpaid at the time the property 
is taken over by the United States, shall belong 
to the market company; but if any rents or 
storage charges have been paid to the market 
company, on account of said reservation num¬ 
bered seven, for any period terminating on a 
date later than that of the taking over of the 
property by the United States, the market com¬ 
pany shall account to and pay to the United 
States the proportion of such rents and storage 
charges which the unexpired portion of the 
period bears to the whole period for which 
payment has been so made. Nothing herein 
shall be so construed as to relieve the market 
company of its liability for rentals, imposed by 
existing law, for any portion of the period dur¬ 
ing which the property remains in the posses¬ 
sion of the market company. Neither shall the 
market company be released from the payment 
of any taxes owing by them on account of said 
reservation numbered seven, when taken over 
bv the United States under the terms of this 
Act; but the said market company shall not be 
chargeable with or liable for rental or taxes 
beyond the date of the taking over of said prop- 
erty. 

“The Secretary of Agriculture is hereby au¬ 
thorized, out of appropriations made by Con¬ 
gress from time to time for that purpose, to 
employ such persons and purchase such ma¬ 
terials as may be essential to the operation or 
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maintenance of said property and for the proper 
management and control thereof; and he shall 
render a detailed report to Congress at the be¬ 
ginning of each regular term thereof of all reve¬ 
nues derived from and expenditures made on 
the said property.’’ 

The Supreme Court of the United States said in 
Cope vs. Cope, 137 U. S., 682, 686: 

“Nothing is better settled than that repeals, 
and the same may be said of annulments, by 
implication, are not favored by the courts, and 
that no statute will be construed as repealing a 
‘ prior one, unless so clearly repugnant thereto 
as to admit of no other reasonable construc¬ 
tion.” 

And in Wilmot vs. Mudge, 103 U. S., 217, 221, the 
court said: 

“The rules of construing statutes in like 
cases with the present are so well understood 
as to need no citation of authorities. 

“They are, first, that effect shall be given to 
all the words of a statute, where this is possible 
without a conflict; and, second, that as regards 
statutes in pari materia of different dates, the 
last shall repeal the first only when there are 
express terms of repeal, or where the implica¬ 
tion of repeal is a necessary one. When repeal 
by implication is relied on it must be impossible 
for both provisions under consideration to stand, 
because one necessarily destroys the other. If 
both can stand by any reasonable construction, 
that construction must be adopted,” 
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The language of Section 2 of the Act of May 20,1870, 
conferring upon the municipal government of the Dis¬ 
trict of Columbia power to make and enforce in said 
Center Market such police regulations as in their judg¬ 
ment might be necessary for the protection of the con¬ 
venience, health and safety of the whole community, 
is special and express, whereas the language of Section 
2 of the Act of March 4,1921, conferring upon the Sec¬ 
retary of Agriculture the power to make and enforce 
such rules and regulations for “the management and 

CONTROL OF SAID PROPERTY AS HE MAY DEEM BEST FOR THE 
ENFORCEMENT OF THE PROVISIONS OF SAID AcT,’’ are gen¬ 
eral and inconclusive. 

There is no word or sentence in the Act of March 4, 
1921, to show that there was any express or definite 
intention on the part of Congress to include within 
its provisions any vesting of police power in the Sec¬ 
retary of Agriculture to make and enforce regulations 
for the protection of the health of the community at 
large in so far as Center Market was concerned, and 
thus to modify the express provisions of Section 2 of 
the Act of May 20,1870, and to transfer the protection 
of the health of our citizens from the municipal gov¬ 
ernment of the city to the Secretary of Agriculture. 
As is to be perceived from the provisions of the Act 
of March 4,1921, large powers and discretion are dele¬ 
gated to and conferred upon the Secretary of Agri¬ 
culture, both as to the qualification of the applicants 
for leases or licenses and over the stands for which 
licenses may be granted or refused. This market was 
by Section 2 of the Act of May 20, 1870, placed under 
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the control and regulation of the municipal govern¬ 
ment so far as the protection of the health of the com¬ 
munity was concerned, and while it may have been en¬ 
tirely competent for Congress to place the protection 
of the health of the community entirely in the hands of 
the Secretary of Agriculture in so far as Center Mar¬ 
ket is concerned, yet to do so would require an express 
declaration of such purpose on the part of Congress, 
or such ground apparent in the provisions of the law 
as would warrant a clear implication of the intention 
of Congress so to do; and the warrant for such implica¬ 
tion, we respectfully submit, is entirely absent from the 
Act of March 4, 1921. By no other means would it be 
proper to infer that Congress intended to modify or 
restrict the power conferred upon the municipal gov¬ 
ernment by Section 2 of the Act of May 20, 1870, and 
withdraw from the municipal government the express 
power of regulation conferred. Indeed, all the pro¬ 
visions of the Act of March 4, 1921, would appear 
clearly to negative the contention that the Act was 
intended to vest in the Secretary of Agriculture any 
police power to regulate the health of the community 
in so far as this market is concerned. The Washing¬ 
ton Market Company was chartered over half a century 
ago, and the municipal government, under the express 
grant of power conferred upon it by the charter Act 
of May 20, 1870, has always exercised police power 
over said market. AVe, therefore, respectfully submit, 
if it had been the intention of Congress to take away 
from the municipal government this grant of police 
power and vest the same in the Secretary of Agricul- 
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ture, it would have been so expressly declared (Page 
vs. District of Columbia, 20 App. D. C., 469, 474, 475). 

The charter Act of May 20, 1870, contained 17 sec¬ 
tions, with specifications for the market buildings. The 
Supreme Court of the United States in Washington 
Market Company vs. District of Columbia (172 U. S., 
361) and this Court in Market Company vs. District 
of Columbia (6 App. D. C., 34), construed section 16 
as giving more control over certain grounds thereof 
to the municipality than to the market company. 

Congress, by Act of March 4, 1921, repeals and an¬ 
nuls that part of the charter Act which relates to the 
lease and takes possession of the premises, devoting 
the same to public use, for the common good, subject to 
the physical and administrative control of the Sec¬ 
retary of Agriculture. The Act gave the Secretary 
of Agriculture no more authority or power over the 
public and its health than did the charter Act. 

This Court, in the case of in re United States Com¬ 
mission to appraise Washington Market Company (54 
App. D. C., 129), said: 

“By the act appropriation was made for the 
payment of the amount awarded the market 
company, and provision was made for the vest¬ 
ings of the possession and control of the 
grounds, buildings and improvements in the 
Secretary of Agriculture for the benefit of the 
United States, to be rented by the Secretary, 
and the buiness continued as a market under 
rules and regulations to be promulgated by the 
Secretary. The Secretary is empowered to 
lease the stalls and space in said market; to em- 
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ploy persons and purchase such materials as 
may be essential to tlie proper operation and 
maintena/nce of the property/’ (Italics ours.) 

The charge and control resting in the Secretary of 
Agriculture is a commission imposing personal respon¬ 
sibility, construed as a task defining his status as a 
landlord to his tenants. Reading the Act in its en¬ 
tirety points to the above conclusion, because, as said 
in the case of Miles Planting Company vs, Carlisle, 5 
App. D. C., 144: 

‘‘It is an undoubted rule of construction that 
the special meaning or purpose that might, under 
circumstances, lurk in a single word or part of 
a sentence must yield to the plain intention dis¬ 
closed by the whole.” 

The intention of Congress in this regard can readily be 
seen in the appropriation Acts for Center Market. 

“* * * to pay for ice, electricity, gas, fuel, 

travel, stationery, printing, telegrams, tele¬ 
phones, labor, supplies, materials, equipment, 
miscellaneous expenses, necessary repairs and 
alteration * * * to continue the employ¬ 

ment of the necessary persons under the con¬ 
ditions in existence at the time of the taking 
over of the property by the Secretary of Agri¬ 
culture * * (Italics ours.) 

Public 201, 67th Congress. 

Public 390, 68th Congress. 

The Secretary of Agriculture does not and has not 
questioned the authority of the health officer of the 
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District of Columbia and shows by his regulations 
that he understands it to be the intention of Congress 
that conditions are to remain as found. 

Section 16, Regulation 10 (Exhibit ‘‘B,” Rules and 
Regulations of the Secretary of Agriculture), pro¬ 
vides : 

“Employees in the United States Department 
of Agriculture in Center Market will be gov¬ 
erned by such necessary rules and conditions as 
are in force and effect upon the taking over of 
the property by the Secretary until notice of 
change is received from the Secretary or his 
authorized representative.” 

III. 

The right of the District of Columbia to enforce 

ITS POLICE AND HEALTH REGULATIONS IN CeNTER MaRKET 
continues, even though the United States has as¬ 
sumed OWNERSHIP, OCCUPANCY AND CONTROL OF THE 
GROUNDS, BUILDINGS AND IMPROVEMENTS. 

There is no conflict between the power of the Secre¬ 
tary of Agriculture to exercise control over Center 
Market and the Commissioners to enforce usual police 
regulations and health ordinances therein. 

The Supreme Court of the United States, in Holden 
vs. Hardy, 169 U. S., 366, said: 

“Among all the objects sought to be secured 
by governmental laws, none is more important 
than the preservation of the public health, and 
an imperative obligation rests upon the mu¬ 
nicipality, through its proper instrumentalities, 
or agencies, to take all necessary steps to pro¬ 
mote this object.” 
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In Chicago, Kock Island and Pacific Rwy. Company 
vs. McGlinn, 114 U. S., 542, an action was brought 
against the railroad for the value of a cow that had 
strayed upon the right of way and been killed by the 
company within the limits of Fort Leavenworth mili¬ 
tary reservation, in the State of Kansas, where the 
road was not enclosed with a fence. Action was 
founded upon a statute of Kansas which made every 
railroad liable for the cattle it killed, but provided it 
should not apply to those railroads that enclosed their 
right of way with a good and lawful fence. This stat¬ 
ute was effective at the time and where the injury 
occurred. Subsequent thereto, and while that statute 
was still applicable, the Kansas Legislature passed 
an Act ceding jurisdiction over the reservation to the 
United States. The company contended that the Act 
was not in force as far as the United States property 
was concerned. 

The court said : 

“The contention of the railroad company is 
that the Act of Kansas became inoperative 
within the reservation upon the cession to the 
United States of exclusive jurisdiction over it. 
We are clear that this contention cannot be 
maintained. It is a general rule of public law, 
recognized and acted upon by the United States, 
that whenever political jurisdiction and legis¬ 
lative power over any territory are transferred 
from one nation or sovereign to another, the 
municipal laws of the country, that is, laws 
which are intended for the protection of private 
riglits, continue in force until abrogated or 
changed by the new government or sovereign. 
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By the cession public property passes from one 
government to the other, but private property 
remains as before, and with it those municipal 
laws which are designed to secure its peaceful 
use and enjoyment * * *. But with respect 

to other laws affecting the possession, use and 
transfer of property, and designed to secure 
good order and peace in the community, and 
promote its health and prosperity, which are 
strictly of a municipal character, the rule is gen¬ 
eral, that a change in government leaves them 
in force until, by direct action of the new gov¬ 
ernment, they are altered or repealed. • • • 

The law of Kansas on the subject, in our opin¬ 
ion, remained in force after the cession, it being 
in no respect inconsistent with any law of the 
United States, and never having been changed 
or abrogated.” 

* Western Union Telegraph Company vs. 

Call Publishing Company, 181 U. S., 92. 

United States vs. Hudson, 7 Crunch, 32. 

In this case the plaintiff in error is not the United 
States or the Secretary of Agriculture, as an officer of 
the United States, but an occupant of a stand on the 
curb of ‘‘B” Street northwest. Were he an official, an 
officer of the United States, this Court said in Palmer 
vs. District of Columbia, 26 App. D. C., 34: 

”The State is interested even as against its 
own officers in having its laws enforced, espe¬ 
cially those laws which are made for the preser¬ 
vation of public health.” 

In the Palmer case the appellant was held amenable 
to the law even though the Government Printing Office 
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was SOLELY OWNED, USED AND OCCUPIED by the United 
States and not dedicated to a public use, as is Center 
Market. 

Civil service employees, operators of Government ve¬ 
hicles, are amenable to local regulations. 

Crosson vs. District of Columbia, 2 Fed. (2d), 
924. 

White vs. District of Columbia, 4 Fed. (2d), 163. 

In the White case this Court held that the regulation of 
the Commissioners was not obnoxious to Sec. 201 of 
the Penal Code (Comp. St., Sec. 10371). 

IV. 

The ‘‘Rules and Regulations” promulgated by the 
Secretary op Agriculture are covenants between 
landlord and tenant. 

The Rules and Regulations as revised February 9, 
1926, comprises ten (10) regulations. 

1. Definitions. 

2. Administration. 

3. Market hours. 

4. Applications, leases, rentals and payments. 

5. Classifications. 

6. Sanitation. 

7. Personal conduct. 

8. Cold storage. 

9. Farmers’ market. 

10. Misc. provisions. 



19 


An analysis of these rules and regulations clearly in¬ 
dicate that they only relate to the relationship existing 
between the Secretary of Agriculture and his tenants 
as created by contract. It is contended by the plaintiff 
in error that the adoption and promulgation by the De¬ 
partment of Agriculture of Regulation 6, subregula¬ 
tions 14 and 7, is an exercise of police power by the 
Federal authorities in Center Market, which precludes 
the exercise of the police power by the municipal au¬ 
thorities. The regulation is as follows: 

“The selling, offering for sale, disposal, stor¬ 
ing, or keeping in Center Market of any article 
of food intended for home consumption which is 
filthy, decomposed, unsound, unwholesome or 
unhealthful is prohibited.’’ 

“Articles offered for sale shall be exposed in 
or on clean, attractive containers, trays, or 
counters, and every precaution taken to keep the 
goods offered for sale free from contact with 
dust, dirt, flies or other contamination.” 

Under Section 10 of the Regulations of the Depart¬ 
ment of Agriculture permits for stands in Center 
Market are issued subject to the Regulations and the 
same are made a part thereof. Section 9 of the same 
Regulations provides the penalty for those tenants 
who fail to comply with the terms of the Regulations, 
which, by Section 10, are made a part of the permit. 

“The wilful failure on the part of any per¬ 
mittee to comply with the provisions of the Act 
and the Regulations will forfeit his permit and 
thereafter the superintendent may refuse to 
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grant such person another permit to do business 
in connection with Center Market.” 

Do these regulations constitute the exercise of police 
power by the Federal authorities in Center Market! 

In the case of Waggaman vs. The District of Co¬ 
lumbia, 16 App. D. C., 207, which was a prosecution in 
the Police Court for an alleged violation of Section 16 
of an Act of Congress of January 25, 1898 (30 Stat., 
231), entitled “An Act to regulate in the District of 
Columbia the disposal of certain refuse, and for other 
purposes,” the court said: 

“The prosecution professes to be exclusively 
under section 16 of the act; and must be sup¬ 
ported, if at all, upon some express requirement 
of that section with which appellant has failed 
to comply. There is only one provision in that 
section which has the semblance of such a re¬ 
quirement; and that is the part of the section 
wherein it is enacted Uhat the owner or owners 
of the premises on which such privy is situated 
shall be held liable * * * for the removal 

of the contents thereof, as from time to time may 
• be necessary.’ The legislative command or pro¬ 
hibition, supposed to have been violated by the 
appellant, must be found in these words, if at 
all, in the section or in the act.” 

“But here there is plainly neither command 
nor prohibition. There is no command to the 
owner of the premises to abate the nuisance; 
and there is no prohibition upon him to main¬ 
tain it. The provision is simply that he ‘shall 
be held liable,’ if he fails to remove it; or rather 
that he ‘shall be held liable, for the removal of 
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it.’ These are not the words by which a crimi¬ 
nal offense is created. Crimes are not to be 
created by implication, even though they be only 
of the grade of misdemeanors; and only by im¬ 
plication could a command or x^rohibition be 
found in this provision to require a duty of ap¬ 
pellant for the failure to comply with which he 
could properly be subjected to proceedings in a 
court of criminal jurisdiction. * * *” 

‘‘But whatever may have been the intention of 
Congress in tlie enactment of the provision in 
question, or however large may be its power to 
legislate for the protection of the community 
against such nuisances as it is sought to pre¬ 
vent, it is very clear to us that the intention was 
not so far carried into effect as to constitute a 
criminal offense, such inaction or failure to re¬ 
move a nuisance as is here shown on the part 
of appellant. As we have said, criminal offenses 
cannot be created by implication; this is a 
fundamental principle of our criminal jurispru¬ 
dence. The command or prohibition must be 
direct and positive, and not merely to be elicited 
by inference or indirection from a loose state¬ 
ment which, of itself, imposes no duty upon the 
individual.” 

It is submitted that the Regulations of the Department 
of Agriculture is not the exercise of police power in 
Center Market. Not even by implication could a com¬ 
mand or prohibition be found in these Regulations to 
require a duty of plaintiff in error for the failure to 
comply with which he could properly be subjected to 
proceedings in a court of criminal jurisdiction. 
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The Secretary of Agriculture has not attempted in 
any of his Regulations relating to Center Market to ex¬ 
ercise any jurisdiction over the public by the imposi¬ 
tion of any penalty for the violation of any of his rules. 

“Penal laws are defined to be those ‘laws 
which prohibit an act, and impose a penalty for 
the commission of it. They are of three kinds, 
pcenu peciiniaria, poena corporalis, and pcrwa 
exitii/ 

“Thus if we may translate freely, three kinds 
of penalties are recognized, which alfect the 
pocketbook, the person, or the political status of 
the individual.” 

State vs, Hardman, 16 Ind. App., 357. 

“By law as the word is here used is meant not 
merely the precept, but the penalty also. In¬ 
deed law without punishmnet for its violation is 
in the nature of things impossible. It is as 
though we were to speak of an earth without 
matter, an atmosphere without air, an existence 
without existence.” 

Bishop’s New Crim. Law, Chapt. 1, Sec. 6. 

The oflScials of the Health Department of the District 
of Columbia hold positions of important public trust 
and they stand between the public welfare, on the one 
hand, and private indifference to that welfare, upon 
the other. The Health Department officials not only 
make special periodic inspections of Center Market, 
but for years have made daily inspections, and never 
once has the Secretary of Agriculture sought to ques¬ 
tion the right of the health officer to exercise jurisdic¬ 
tion in and about the market. 
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V. 

The principal cases cited by plaintiff in error in 

HIS BRIEF FAIL TO SUPPORT HIS CONTENTION. 

Plaintiff in error cites Page vs. District of Columbia, 
20 App. D. C., 469, as a case ‘‘on all fours with this 
case’’ (Brief, p. 18). In the Page case this Court re¬ 
versed the lower court and held that a person con¬ 
ducting a restaurant located in the United States Capi¬ 
tol and conducted under the rules and regulations of 
congressional committees was not required to take out 
a liquor license because there was nothing in the Act 
to indicate any express or definite intention on the 
part of Congress to include within the provisions of 
the law the restaurants in the Capitol. The court said, 
on pages 474 and 475: 

“But these restaurants are, by the rules to 
which we have referred, placed under the con¬ 
trol and regulation of the respective committees 
of the houses of Congress, and are conducted 
primarily for the use and convenience of mem¬ 
bers, and the defendants, the keepers of the res¬ 
taurants, are quasi agents or officers of the re¬ 
spective houses.” 

“Indeed all of the provisions of the Act would 
appear clearly to negative the contention that 
the Act was intended to apply to the congres¬ 
sional restaurants in the Capitol. These res¬ 
taurants have been in use and operation for near 
a half century. Congress having provided rooms 
for them; and it is agreed that they are kept 
primarily for the use and convenience of the 
members of Congress.” 
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Center Market has been in use and operation for more 
than half a century and ever since its existence has 
been subject to police and health regulations of the 
District of Columbia, and there is no word or sentence 
in the Act of 1921 to show any express intention on the 
part of Congress to remove that jurisdiction. 

The keepers of the restaurants were quasi oflScers 
or agents of the houses of Congress, and the restau¬ 
rants were conducted for the members, but in the in¬ 
stant case we are concerned with a tenant of the Gov¬ 
ernment engaged in a public business on the curb ad¬ 
jacent to the largest public market. 

In the case of Taylor vs. District of Columbia, 24 
App. D. C., 392, cited by plaintiff in error, the court 
said, page 401 : 

“Then, again, it is not apparent to us why 
the very general and comprehensive authority 
conferred upon the Commissioners by the joint 
resolution of February 26, 1892, ‘to make and 
enforce all such reasonable and usual police 
regulations, in addition to those already made 
under the Act of January 26, 1887, as they may 
deem necessary for the protection of lives, limbs, 
■ health, comfort, and quiet of all persons, and 
the protection of all property within the District 
of Columbia,’ does not warrant the regulation 
here in question, the plain purpose of which is 
to insure quiet and good order in the market 
place.” • * • 

“It appears very plain to us that, in these two 
enactments by Congress, the regulation of the 
market place was as much within the contempla¬ 
tion of the legislature as was any other subject 
proper for the exercise of the ordinary police 
power of a municipality.” 
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This Court affirmed the judgment of the lower court 
and held that the regulation was valid and within the 
power of the Commissioners. 

In the case of District of Columbia vs, Libbey, 9 
App. D. C., 321, cited by plaintiff in error, we find that 
by the Act of June 12,1858, Congress had fully legis¬ 
lated upon the subject and had provided the penalties 
to be imposed for violation. The court said, page 330: 

‘‘Congress had fully legislated on the sub¬ 
ject, and had to the extent of such legislation 
withdrawn it from municipal control.” 

We fail to see wherein this case is similar to the instant 
case. There is nothing in the Act of March 4, 1921, 
relating to police or health regulations. The regula¬ 
tions of the Secretary of Agriculture do not in any 
manner affect the public and the regulations of the 
Commissioners do not in any manner interfere with 
the Secretary of Agriculture as custodian of the Cen¬ 
ter Market property. 


Conclusion. 

It is respectfully submitted that upon every princi¬ 
ple the court below was right in overruling the motion 
to dismiss, and that the judgment should be affirmed. 

Respectfully submitted, 

WILLIAM W. BRIDE, 

Corporation Counsel, 
WALTER L. FOWLER, 
Assistant Corporation Counsel, 
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